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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

Department 21 

 
   

    

1. 10:00 AM CASE NUMBER:  MSC20-02241 
CASE NAME:  TSUI VS LEI 
 ISSUE CONFERENCE  MILS, STMT OF THE CASE, ETC  
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear at 10:00. 
 

 

 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  C22-01099 
CASE NAME:  FLAGSHIP CREDIT ACCEPTANCE LLC VS.  MATTHEW WEBB 
 HEARING IN RE:  APPLICATION FOR WRIT OF POSSESSION  
FILED BY: FLAGSHIP CREDIT ACCEPTANCE LLC 
*TENTATIVE RULING:* 
 
Parties to appear. The court is prepared to grant the writ of possession as to the car but it appears 
plaintiff is seeking to have the defendant appear and be examined. Should defendant not appear at 
the hearing, which seems likely, the court is not aware of any authority requiring an examination of 
the defendant apart from the hearing. The court looks forward to learning from plaintiff at the 
hearing as to how plaintiff wishes to proceed.  
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC15-01701 
CASE NAME:  REED VS SCHULER 
 MOTION HEARING/ MINUTE ORDER  SET ASIDE REPORT OF REFEREE & ORDERS+0001+  
FILED BY:  
*TENTATIVE RULING:* 
 
On December 12, 2018, the court stayed this action pending resolution of the criminal case against 
the plaintiff. The jury trial is now set for January 9, 2023. The court continues these three hearings to 
April 12, 2023. Assuming the criminal matter has been resolved, the court will consider the motions 
on that date. If the matter is still unresolved, the Court will again provide a future date. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC15-01701 
CASE NAME:  REED VS SCHULER 
 MOTION HEARING/ MINUTE ORDER  REOPEN DISCOVERY+0003-0002+  
FILED BY:  
*TENTATIVE RULING:* 
 
See Line 3. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC15-01701 
CASE NAME:  REED VS SCHULER 
 MOTION HEARING/ MINUTE ORDER  REINSTATE JURY IN REED VS SCHULER+0002-0003+  
FILED BY:  
*TENTATIVE RULING:* 
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See Line 3. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC17-00361 
CASE NAME:  WILLIAMS  VS.  21st MORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY 21st MORTGAGE  (RESET FROM 6/15/22.) 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion for summary judgment brought by defendant 21st 
Mortgage Corporation.  Plaintiff has not filed opposition papers. 
 
 Defendant’s unopposed motion is granted.  Defendant shall prepare a proposed judgment of 
dismissal, separate from any formal order on the motion, and shall submit that proposed judgment to 
the Court for entry. 
 
 The Court notes that, despite the lack of opposition, the Court has independently reviewed 
and assessed defendant’s opening papers.  (See Hufft v. Horowitz (1992) 4 Cal.App.4th 8, 13 
[“[w]here, as in this case, no opposition is presented, the moving party still has the burden of 
eliminating all triable issues of fact”].)  The Court is satisfied that defendant’s evidence adequately 
negates one or more elements of each of plaintiff’s remaining causes of action, and therefore that 
summary judgment is appropriate. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC19-02385 

CASE NAME:  LACK VS CITY OF ORINDA 

 HEARING ON SUMMARY MOTION    

FILED BY: SAYRE, JANE 

*TENTATIVE RULING:* 

 

Before the Court is a motion for summary judgment by defendant Jane Sayre. For the reasons set 

forth, the motion is denied. 

Background 

Plaintiff Kelly Lack was injured while riding a bicycle on Moraga Way in Orinda. She was struck by a 

vehicle driven by another defendant, Rosa Torres Barturen (referred to in motion pleadings as Rosa 

Torres Casinelli and referred to herein as the "Driver" or "Barturen"), when that vehicle made a left 

turn from Moraga Way onto Coral Drive. That defendant and two others who were the owners of the 

vehicle defendant Barturen was driving, have settled with Plaintiff pursuant to a good faith 

settlement approved by the Court on April 11, 2022. Defendant Jane Sayre owns the property 

bordering the public right-of-way next to the bike lane just before the intersection where Plaintiff was 
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struck. 

Plaintiff filed two lawsuits which were consolidated ono April 27, 2021: Lack v. City of Orinda, et al., 

Case No. MSC19-02385, and Lack v. Sayre, et al., Case No. MSC20-02135 ("Lack-Sayre Action"). The 

operative complaint for purposes of this motion is the complaint filed by Plaintiff initiating the Lack-

Sayre Action. Sayre is named as a defendant in the second cause of action (negligence), third cause of 

action (public nuisance), and the fourth cause of action (premises liability). 

Standards Applicable to Summary Judgment 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all the 

papers submitted show that there is no triable issue as to any material fact and that the moving party 

is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a defendant moves for 

summary judgment, the defendant bears the burden of producing evidence that plaintiff cannot 

prove one or more essential elements of plaintiff's claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 

Cal.4th 826, 855 ["The defendant may, but need not, present evidence that conclusively negates an 

element of the plaintiff's cause of action. The defendant may also present evidence that the plaintiff 

does not possess, and cannot reasonably obtain, needed evidence--as through admissions by the 

plaintiff following extensive discovery to the effect that he has discovered nothing."].)  

The issues to be considered on a motion for summary judgment are defined by the pleadings. (Doe v. 

Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on summary judgment 

are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 161 ["The 

complaint measures the materiality of the facts tendered in a defendant's challenge to the plaintiff's 

cause of action.,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381.) When 

multiple theories are alleged in complaint, a defendant must negate all of them to prevail on a motion 

for summary judgment. (Teselle v. McLoughlin, supra, 173 Cal.App.4th at 161-162.) " '[A]s to each 

claim as framed by the complaint, "the motion must respond by establishing a complete defense or 

otherwise showing there is no factual basis for relief on any theory reasonably contemplated by the 

opponent's pleading." [Citations, internal quotation marks and italics omitted.]" (Doe v. Good 

Samaritan Hospital, supra, 23 Cal.App.5th at 661 [quoting Eriksson v. Nunnink (2011) 191 Cal.App.4th 

826, 848].)  

A defendant has met its burden "if that party has shown that one or more elements of the cause of 

action, even if not separately pleaded, cannot be established, or that there is a complete defense to 

that cause of action." (Code Civ. Proc. § 437c(p)(2).) Once the defendant has met this initial burden, 

the burden shifts to the plaintiff to produce admissible evidence showing that a triable issue exists. 

(Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443, 453; Leyva v. 

Garcia (2018) 20 Cal.App.5th 1095, 1101; Code Civ. Proc. § 437c(p)(2).)  

Declarations and other evidence offered in support of a motion for summary judgment are strictly 

construed, while declarations and evidence offered in opposition to the motion are liberally 

construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. American Standard 
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(2008) 43 Cal.4th 56, 64.) If the evidence before the Court "would allow a reasonable trier of fact to 

find the underlying fact in favor of the party opposing the motion in accordance with the applicable 

standard of proof," there is a triable issue of fact that precludes summary judgment. (Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  

The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 

party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 

ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary judgment cannot be granted 

when the facts are susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota 

Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 

Cal.App.4th 1378, 1392].) "All doubts as to the propriety of granting the motion—i.e., whether there 

is any triable issue of material fact—are to be resolved in favor of the party opposing the motion." 

(Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Request for Judicial Notice 

Plaintiff requests the Court take judicial notice of various Orinda ordinances, the Bike Plan, and the 

Fire Code The Court grants the request. (Evid. Code §§ 452(b) and (c) and 453.) 

Analysis 

A. Plaintiff's Complaint and Defendant's Motion  

In summary, Plaintiff alleges Sayre negligently owned, maintained, and managed the Sayre Property 

"by negligently not trimming the trees and bushes causing shading in the area during that time of day 

making it difficult for the driver to see Lack in the bike path ultimately causing her injuries." (Lack-

Sayre Action Compl. 2nd C/A p. 5, ¶ GN-1.) Sayre's motion for summary judgment is supported by her 

Separate Statement of Undisputed Material Facts ("DUMF).  

Sayre identifies only five material facts in her DUMF, which she repeats in each of three issues for the 

three causes of action on which she seeks summary judgment. The five facts presented by Sayre in 

brief are: (1) Lack filed her complaint for damages based on a collision between a bicycle and vehicle 

that occurred on October 15, 2018 (DUMF 1); (2) defendant Barturen was driving a Honda vehicle 

(DUMF 2); (3) Plaintiff was operating a bicycle (DUMF 3); (4) Lack was riding her bicycle northbound 

on Moraga Way in a bike lane approaching Coral Drive when the Honda (driven by Barturen) turned in 

front of Lack (DUMF 4); and (5) Sayre was not present when the accident occurred (DUMF 5). Plaintiff 

does not dispute any of these facts in Plaintiff's Separate Statement of Undisputed and Additional 

Disputed Material Facts ("Pl. Sep. Stmt."); however, Plaintiff presents approximately 90 additional 

facts which she contends demonstrate triable issues of fact exist precluding summary judgment.  

Defendant Sayre has moved for summary judgment only and has not made an alternative motion for 

summary adjudication on any of the three separate causes of action. Though the DUMF includes 

three separate issues, each identifying the same five facts and evidence, neither the original Notice of 

Motion nor the Amended Notice of Motion makes any reference to seeking summary adjudication of 
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issues as an alternative to summary judgment, nor do those documents set forth verbatim any of the 

three issues listed in the DUMF as required by the rules if the motion seeks summary adjudication. 

(Cal. R. Ct. 3.1350(b) and (d).) Therefore, if there is any triable issue of material fact as to any cause of 

action against Sayre, the motion must be denied.  

B. Negligence and Premises Liability (2nd and 4th C/As) 

The elements of both negligence and premises liability are "a legal duty of care, breach of that duty, 

and proximate cause resulting in injury." (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1158.) In a 

premises liability claim, "[t]he question is whether in the management of his property, the possessor 

of land has acted as a reasonable person under all the circumstances. The likelihood of injury to 

plaintiff, the probable seriousness of such injury, the burden of reducing or avoiding the risk, the 

location of the land, and the possessor's degree of control over the risk-creating condition are among 

the factors to be considered by the trier of fact in evaluating the reasonableness of a defendant's 

conduct. " (Sprecher v. Adamson Companies (1981) 30 Cal.3d 358, 372 [noting whether the conduct 

meets the reasonable person standard is generally a fact question for the jury even if the facts are 

undisputed].)  

The Court interprets Sayre's motion as challenging the element of a legal duty of care. Sayre's position 

appears to be that she is not liable as a matter of law for any shadows cast on the bike lane by her 

trees and shrubs and any limitations on visibility which the condition of her trees and shrubs may 

have caused, whether or not she failed to maintain the trees and shrubs in accordance with the City 

of Orinda requirements under its local codes and ordinances. She contends that "the local codes and 

ordinances do not impose liability on landowners for shadows on the roadway." (Am. Mot. p. 2, ll. 13-

14.)  

1. Duty and Breach of Duty 

Defendant Jane Sayre is the owner of a residence in Orinda located at 2 Wanflete Court ("Sayre 

Property") located at Coral Drive and Moraga Way. (DUMF No. 5; Pl. Sep. Stmt. No. 17.) Her property 

has a fence, and there is a public right of way next to the Sayre Property abutting Moraga Way as it 

approaches the Coral Drive intersection. (Pl. Sep. Stmt. Nos. 17-19.) 

Sayre attached a copy of the police accident report in support of her motion. (Moriarty Decl. Exh. C.) 

The report includes a statement reported by Barturen at the time of the report that Barturen did not 

see Lack "approaching the intersection on her bicycle at the time of the collision." (Moriarty Decl. Exh. 

C, p. 6 of 8.) Barturen reconfirmed she was not able to see the bike lane or Lack until Lack entered the 

intersection at Coral Drive where she struck Plaintiff because of the sun and shadows where Lack was 

apparently riding in the bike path before she entered the intersection. (Pl. Sep. Stmt. Nos. 38, 40.) 

(See also Moriarty Reply Decl. Exh. E [Barturen Depo. Tr.].)  

Sayre has also attached to the Moriarty Declaration in support of the motion a copy of Plaintiff Kelly 

Lack's Responses to Defendant Jane Sayre's Special Interrogatories, Set Number Two, which provide 

more detail expounding on the Complaint allegations regarding Sayre's alleged negligence. (Moriarty 
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Decl. Exh. D.) Plaintiff asserts in her responses to the special interrogatories that Sayre failed to trim 

her trees and bushes in compliance with three ordinances or codes: (1) Orinda Code of Ordinances 

("Ord." for convenience) section 12.08.320 pertaining to landscape maintenance requirements, with 

respect to which the City instructed Sayre in July 2018 that she was responsible for trimming trees 

and shrubs to comply with encroachment and clearance requirements (Moriarty Decl. Exh. D [Resp. to 

Spec. Interrog. Nos. 13, 15, 17, 23]); (2) Orinda's Bicycle, Trails and Walkways Master Plan ("Bike 

Plan") adopted pursuant to the California Bicycle Transportation Act, Streets & Highways Code section 

890, et seq. including specifically Streets & Highways Code section 890.6(a) and Chapter 1000 of the 

CalTrans Highway Design Manual which was incorporated into the City's Bike Plan and which requires 

a 4-foot horizontal and 10-foot vertical clearance ("Clearance Requirement") (Moriarty Decl. Exh. D 

[Resp. to Spec. Interrog. Nos. 13, 15, 17, 21]); and (3) the Fire Code of the Moraga-Orinda Fire District 

("Fire Code") section 304.1(h) (2016) requiring clearance of combustibles (Moriarty Decl. Exh. D 

[Resp. to Spec. Interrog. Nos. 13, 15, 17, 19]).  

Sayre does not present any facts negating, or even addressing, the allegations that she negligently 

failed to trim her trees and bushes which caused the bike path to be shaded such that it obstructed 

the driver's view of Lack, which Lack contends was in part the cause of the accident. Instead, Sayre 

argues that she is not liable as a matter of law because (1) the accident occurred on the roadway 

which she does not own or control, and (2) there are no ordinances or codes which Sayre violated 

that create liability or impose fines for vegetation that causes a "shadow" on the roadway.  

a. Location of the Accident on City Street 

As to the first point, a property owner can be liable for an injury that occurs on adjacent property 

where the injury is caused by conditions on the owner's property. (Barnes v. Black (1999) 71 

Cal.App.4th 1473, 1478-1479 ['A landowner's duty of care to avoid exposing others to a risk of injury 

is not limited to injuries that occur on premises owned or controlled by the landowner. Rather, the 

duty of care encompasses a duty to avoid exposing persons to risks of injury that occur off site if the 

landowner's property is maintained in such a manner as to expose persons to an unreasonable risk of 

injury offsite. [Citations omitted.] The Rowland [v. Christian (1968) 69 Cal.2d 108, 113] factors 

determine the scope of a duty of care whether the risk of harm is situated on site or off site. [Citation 

omitted.]"].) (See also Annocki v. Peterson Enterprises, LLC (2014) 232 Cal.App.4th 32, 38 [on 

demurrer, plaintiffs made sufficient showing of facts they could allege to state a cause of action "to 

establish that although defendant did not and could not control conditions on the highway, 

defendant had a duty to warn patrons leaving the restaurant that only a right turn could safely be 

made from the restaurant's exits."].) Cases have specifically held that a property owner has a duty to 

maintain the trees and shrubs on the property so as not to create a hazard to persons using the 

street. (Carson v. Facilities Development Co. (1984) 36 Cal.3d 830, 847 [a sign and trees on private 

property adjacent to the street obscured sight distance of drivers on the street]; Swanberg v. 

O'Mectin (1984) 157 Cal.App.3d 325, 330 [duty of property owner to maintain shrubs so as not to 

obscure drivers' view of an intersection].)  
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Under Rowland v. Christian (1968) 69 Cal.2d 108 ("Rowland"), "The following factors determine the 

scope of the landowner's duty of care under the relevant circumstances: the foreseeability of harm to 

the injured party; the degree of certainty he or she suffered injury; the closeness of the connection 

between the defendant's conduct and the injury suffered; the moral blame attached to the 

defendant's conduct; the policy of preventing future harm; the extent of the burden to the defendant 

and the consequences to the community of imposing a duty of care with resulting liability for breach; 

and the availability, cost, and prevalence of insurance for the risk involved. (Citation omitted.]" 

(Barnes v. Black, supra, 71 Cal.App.4th at 1478 [citing Rowland, supra, 69 Cal.2d at 113].) In Barnes v. 

Black, supra, 71 Cal.App.4th 1473, a child who was a resident at an apartment building owned by 

defendant was killed when he lost control of a wheeled vehicle riding to a play area that was part of 

the complex and rode into the street where the property owner had been notified by the manager of 

the potential risk without the property having a barrier or fencing to prevent the type of accident that 

occurred. The defendant successfully moved for summary adjudication on the negligence and 

premises liability claims based solely on the fact the accident occurred on the street and not 

defendant's property.  

The Court of Appeal reversed. The Court held defendant's motion for summary judgment was 

properly denied, stating, "Black has not satisfied its burden to negate a duty of care. Black's only 

evidence offered in support of the motion for summary adjudication is that the injury occurred on a 

public street over which Black had no control, and not on Black's property. This fact is not dispositive 

under the Rowland analysis. Black does not offer any evidence to show the injury was not 

foreseeable, the injury was not actually suffered, or the slope of the driveway and configuration of 

the sidewalk, play area, and driveway were not closely connected to the injury, or to negate any of 

the other Rowland factors." (Id. at 1479.) 

Sayre's motion does not address the Rowland factors. Sayre does not present any facts in the DUMF 

or any evidence regarding any of the Rowland factors to demonstrate that Sayre did not owe a duty 

to Plaintiff (or other bicyclists using the bike lane next to her property) with regard to her failure to 

maintain and trim the trees and shrubs on the Sayre Property and adjacent parkway under the 

Rowland factors to the extent her failure to maintain them caused or contributed to the accident. As 

in Barnes v. Black, supra, 71 Cal.App.4th 1473, the fact the accident occurred on the street alone and 

not on the Sayre Property does not absolve her of potential negligence and premises liability as a 

matter of law, and Sayre has not negated a duty of care owed to Plaintiff simply by presenting facts 

showing the accident occurred on the street and not her property.  

b. Violations of Codes and Ordinances 

As to the second point, Sayre argues the purpose of the Fire Code is to prevent fires. Sayre argues 

that the other ordinances are only intended to prevent the trees and shrubs from physically impeding 

the street, right-of-way or bike path and not intended to address visibility or sight lines.  

Sayre does not argue, or present any evidence, that she had complied with the Clearance 

Requirement or other provisions of the Orinda ordinances applicable to her trimming and maintaining 
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the trees and shrubs on the Sayre Property. She does not argue or present any evidence that the 

Orinda ordinances and codes regarding landscape maintenance and maintenance of the trees and 

shrubs on the right-of-way next to her property do not apply to her. She does not present any 

evidence demonstrating she exercised due care in maintaining her trees and shrubs, or that 

compliance with the Clearance Requirements and other Orinda code requirements would have had 

no effect on whether there were shadows in the roadway or the visibility of the bike lane and 

bicyclists on Moraga Way at the location of the accident.  

Sayre's argument ignores the connection between the presence of vegetation and the horizontal and 

vertical clearances for trees and shrubs mandated by these codes, on one hand, and the potential 

effect on sight lines for motorists and the visibility of pedestrians, bicyclists, and motorists in the bike 

lane and street adjacent to the Sayre Property and parkway, recognized in the case law and in the 

Orinda ordinances. (See, e.g., Carson v. Facilities Development Co., supra, 36 Cal.3d at 847 [a sign and 

trees on private property adjacent to the street obscured sight distance of drivers on the street]; 

Swanberg v. O'Mectin, supra, 157 Cal.App.3d at 330 [duty of property owner to maintain shrubs so as 

not to obscure drivers' view of an intersection].) (See also Bakity v. County of Riverside (1970) 12 

Cal.App.3d 24, 30 [addressing claim against public entity, tangerine trees and shade caused by the 

trees, which may have been on private rather than county property, impaired view of the intersection 

which supported finding of dangerous condition of public property]; Ord. No. 12.08.030 [part of the 

ordinance on "Encroachments," Ord. No. 12.08, stating "No encroachment is permitted or may be 

maintained which impedes, obstructs or denies pedestrian and other lawful travel within a street or 

highway or impairs adequate sight distance for safe pedestrian or vehicular traffic." (emphasis 

added)].)  

The Court cannot conclude as a matter of law the landscape, encroachment, and sidewalk/parkway 

maintenance and other and related provisions of the Orinda ordinances, including the Bike Lane 

Clearance Requirement, are intended to address only physical barriers or obstructions in the bike lane 

and street, and do not also apply to the impact vegetation near the street can have on visibility and 

sight lines. (See, e.g., Ord. No. 12.08.320 [mandating that "[e]ach tree and plant placed in the right-of-

way, except those placed by the city, shall be maintained by the abutting property owner in a neat, 

healthy and safe condition" (emphasis added)]; Ord. No. 12.08.030; Ord. No. 120.08.350 [defining 

"encroach" as including "going on, over or under, or using a right-of-way so as to prevent, obstruct or 

interfere with the use of that way, including but not limited to . . . planting or maintaining a . . . tree 

adjacent to the right-of-way which causes or will cause an encroachment" (emphasis added)].) 

Though there is some dispute by Sayre as to whether she maintained the "right-of-way" next to her 

property or only the "3-foot space of her property from the fence line" (Pl. Sep. Stmt. No. 46 and 

Sayre Resp.), Sayre has not disputed other material facts regarding her maintaining the public right-

of-way by trimming trees and shrubs. (Pl. Sep. Stmt. Nos. 35, 36.)   

Contrary to Sayre's argument, there are provisions of the Orinda ordinances which impose liability on 

a homeowner for not properly maintaining the Sayre Property and the parkway, as cited in the 

Opposition. (See Ord. No. 12.04.010 ["A. The owner of a parcel of real property which fronts on any 
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portion of a sidewalk between the property line of the parcel and the street line, including a parking 

strip and curb, is responsible for the repair and maintenance of the sidewalk . . . . [¶]B. The owner of a 

parcel of real property is under a duty to members of the public to keep the portion of any sidewalk 

described in Subsection A of this section in a safe condition. . . . [¶]C. The failure of an owner to fulfill 

the duties imposed by Subsections A and B of this section is negligence and the owner liable to 

members of the public injured as a result of that negligence. . . .[¶] E. 'Sidewalk' as used in this section 

includes a park or parking strip maintained in the area between the property line and the street line . . 

. (Streets and Highways Code Section 5600)."].) Sayre does not address this provision in her reply. 

The Court cannot conclude as a matter of law with no evidence whatsoever offered by the moving 

party that the landscape clearance and property maintenance requirements of the Orinda codes and 

ordinances are not intended to effect, or do not impact, the sight lines for motorists and the visibility 

of the bike lanes or bicyclists on the street because of shadows the vegetation may cause rather than 

only physical impediments to the use of the right-of-way. Sayre has not demonstrated that she either 

properly maintained her trees and shrubs in accordance with the ordinances, or was otherwise not 

negligent in trimming and maintaining her trees and shrubs, and that as a matter of law her failure to 

comply with the ordinances was neither negligent nor a contributing substantial factor in the 

accident. 

c. Plaintiff Has Raised Triable Issues of Fact 

Plaintiff's Opposition authorities and Plaintiff's additional facts in support of her opposition raise 

triable issues of material fact as to Sayre's duty and breach of duty regarding her maintenance and 

trimming of the trees and shrubs on her property and the parkway sufficient to preclude granting 

summary judgment in favor of Sayre. Plaintiff has presented evidence that for years Sayre performed 

tree trimming or clearance on her property next to her fence as well as in the parkway next to the 

bike lane and that she was advised by the City of Orinda of her obligation to maintain the parkway, as 

well as the clearance requirements. (Pl. Sep. Stmt. Nos. 19-36.) Plaintiff has presented additional facts 

through deposition testimony of Barturen and Laura Hawley, a witness to the accident, as well as 

Plaintiff herself, that the bike lane where Lack was riding next to the Sayre Property was heavily 

shaded by trees and shrubs, and both Barturen and Hawley did not see Lack until in the bike lane until 

she entered the intersection at Coral Drive. (Pl. Sep. Stmt. Nos. 37-41.)  

In Sayre's reply, Sayre argues that Plaintiff has not raised a triable issue of material fact showing that 

Sayre's acts or omissions were a substantial factor causing Plaintiff's injuries. (Reply p. 7, ll. 6-8.) Yet, 

Sayre's Reply itself highlights testimony from the driver of the vehicle that the shadows from the 

trees along with the sun made it impossible for her to see Lack in the bike lane. (Reply p. 6.) Sayre did 

not move for summary judgment by presenting facts showing that any failure by Sayre to maintain 

the trees and shrubs with required clearances had no causal connection to the accident, or that there 

is no evidence the trees and shrubs were not trimmed in compliance with the ordinances or were not 

overgrown when the accident occurred, or that any overgrowth was not a substantial factor causing 

the accident. Sayre has not presented evidence negating either duty or causation as a matter of law, 
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and Plaintiff has raised triable issues of material fact as to both. 

B. Other Claims and Arguments 

Based on the Court's conclusion that triable issues of material fact exist with regard to the negligence 

and premises liability causes of action, the Court does not need to reach the public nuisance cause of 

action. Defendant did not move for summary adjudication of specific causes of action but only moved 

for summary judgment.  
 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-02531 

CASE NAME:  PWRP-MORAGA LP VS. STARS HOLDING CO 

 HEARING ON DEMURRER TO:  SECOND AMENDED CROSS-COMPLAINT  

FILED BY: TOWN OF MORAGA 

*TENTATIVE RULING:* 

 

Moot due to settlement of case. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-00271 
CASE NAME:  MENASCO VS KILARR 
 HEARING ON DEMURRER TO:  FIRST AMENDED CROSS-COMPLAINT FILED BY JAMES KENNETH 
MENASCO  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by plaintiff and cross-defendants James Kenneth Menasco and Nikii 

Menasco ("Menascos" or "Demurring Parties") to the First Amended Cross-Complaint ("FACC") filed 

by cross-complainant Jeri Iancu, Executor of the Estate of Jerry Kilarr ("Executor" or "Cross-

Complainant"). For the reasons set forth, the demurrer is overruled. 

Factual Background 

The FACC at issue in the demurrer alleges that the Menascos breached an agreement for the sale of a 

timeshare interest to Jerry Kilarr, now deceased. (FACC ¶¶ 15-18 and Exhs. G and H.) The Menascos 

agreed to sell a timeshare interest in property in South Lake Tahoe (the "Timeshare") to Kilarr as part 

of a settlement of litigation that began in 2016 between the Menascos, on one hand, and Jerry Kilarr 

and defendant Constance Kilarr. (Id.) 

The Menascos filed a demurrer to the Cross-Complaint, which the Court sustained, with leave to 

amend in a tentative ruling dated April 6, 2022, subsequently reflected in the Court's order filed May 

23, 2022 ("5/23/2022 Order"). Executor filed the FACC alleging a single breach of contract claim with 

amendments Executor contends address the deficiencies the Court found in the original Cross-

Complaint. 
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Legal Standards Applicable to Demurrer 

In ruling on a demurrer, the Court must accept as true all well-pled factual allegations of the FACC, 

but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 

Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 [citing Blank v. 

Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 

["a demurrer does not admit the plaintiff's contentions nor conclusions of law or fact."].) In 

determining whether the Cross-Complaint states a claim for relief, the Court gives "the complaint a 

reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]" 

(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The Court also considers matters of which the Court 

can properly take judicial notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

The Court gives the complaint "a reasonable interpretation, reading it as a whole and its parts in their 

context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) "In the construction of a pleading, for the 

purpose of determining its effect, its allegations must be liberally construed, with a view to 

substantial justice between the parties." (Code Civ. Proc. § 452.) Further, "[i]f the complaint states a 

cause of action under any theory, regardless of the title under which the factual basis for relief is 

stated, that aspect of the complaint is good against a demurrer." (Quelimane Co. v. Stewart Title 

Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

Analysis 

Cross-Defendants contend the facts alleged in the FACC fail to state a cause of action for breach of 

contract. They contend the FACC fails to allege facts regarding essential elements of the claim.  

The parties' agreements regarding the sale of the Timeshare include the General Mutual Release and 

Settlement Agreement ("Settlement") dated September 19, 2018 by Jerry Kilarr and defendant 

Constance Kilarr and dated September 20, 2018 by the Menascos, and agreed to in full by all parties 

on September 21, 2018. (FACC ¶¶ 16, 17, and Exh. G.) The Settlement attaches as Exhibit A to the 

agreement a California Residential Purchase Agreement and Joint Escrow Instructions with a First 

Addendum to Purchase Agreement executed by the Menascos on September 20, 2018 and by Jerry 

Kilarr on September 21, 2018 ("Initial Purchase Agreement"). (FACC Exh. G.) The parties later sought 

the assistance of a real estate broker to complete the sale of the Timeshare, and the parties executed 

the Purchase & Sale Agreement with Initial Escrow Instructions dated October 27, 2018 ("Purchase & 

Sale Agreement"). (FACC ¶¶ 19, 20 and Exh. H.) 

A. Failure by Both Parties to Execute and Record Quitclaim Within Three Days 

The Menascos point to a provision of the Settlement that provides that the "Parties" shall record a 

quitclaim to the Timeshare removing the Kilarrs from title within three days after they entered into 

the Settlement. They argue that the quitclaim was not recorded in the time stated under the 

Settlement, relying on facts outside the record of the FACC. The Court does not consider those 

extrinsic facts in ruling on a demurrer. In addition, for purposes of the demurrer, a fair interpretation 

of the allegations of the FACC is that the delivery and recording of the quitclaim was a contract 
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provision included for Kilarr's benefit based on his 1031 exchange, the timely performance of which 

he could waive. (FACC ¶¶ 10, 11.) (See, e.g., Doryon v. Salant (1977) 75 Cal.App.3d 706, 712 [" '[A] 

contracting party may waive provisions placed in a contract solely for his benefit. [Citations.]' 

[Citations omitted.]," quoting Spellman v. Dixon (1967) 256 Cal.App.2d 1, 4 and citing, among other 

authorities, Groobnan v. Kirk (1958) 159 Cal.App.2d 117, 126].) Further, whether breach of a 

particular covenant is a material breach of the contract is generally a question of fact. (See generally 

Brown v. Grimes (2011) 192 Cal.App.4th 265, 277.) 

B. No Breach by Menascos Based on "Tenant to Remain in Possession" Provision 

The FACC alleges that as of September 21, 2018, the date of the Initial Purchase Agreement and when 

the Settlement was fully executed and agreed to by the parties, the Timeshare Jerry Kilarr agreed to 

purchase included 13 unused, unsold, and unleased timeshare weeks for 2018 and 13 unused, unsold, 

and unleased timeshare weeks for 2019. (FACC ¶ 18.) Jerry Kilarr subsequently discovered after the 

Settlement and Initial Purchase Agreement, the Menascos "stripped out" the 2018 and 2019 

timeshare weeks by renting the weeks to third parties and retaining the rental proceeds. (FACC ¶ 23.)  

The Menascos point to paragraph 6(c) of the Initial Purchase Agreement as providing that the "Tenant 

to remain in possession" of the Timeshare. They argue the provision shows Kilarr agreed to take the 

Timeshare subject to tenants. Under the circumstances, and accepting the allegations of the FACC as 

true, however, the Court finds the provision at best ambiguous in context because Kilarr alleges there 

were no tenants at the time the parties entered into the Settlement and Initial Purchase Agreement 

who could "remain" in possession. Further, section 1 of the Purchase & Sale Agreement executed 

subsequent to the Initial Purchase Agreement describes the Timeshare being sold as follows: "The 

owner of the timeshare Interval has the right to occupy the designated timeshare unit #2108 at the 

property for 13 weeks each year," without reference to the owner's use being subject to any third-

party tenancy. (FACC Exh. H, section 1.) The Court cannot conclude as a matter of law, there was no 

breach of the Settlement and Purchase & Sale Agreement based on section 6(c) of the Initial Purchase 

Agreement in light of the facts alleged in the FACC and the description of the property sold in the 

later Purchase & Sale Agreement. For purposes of the demurrer, the facts alleged in the FACC are 

sufficient to allege a breach by the Menascos by entering into new rentals for the Timeshare interest 

after they made their Settlement and agreed to sell the Timeshare.  

The Menascos had not pursued their related argument concerning Business & Professions Code 

section 11212 et seq. having limited application only to a "developer" in their reply based on the 

argument and authorities in Cross-Complainant's Opposition. The Court does not find the Menascos' 

argument persuasive that the definitions in Business & Professions Code section 11212 apply only to a 

timeshare sold by a developer. (See, e.g., Bus. & Prof. Code §§ 11211, 11212.5(a)(2), 11225(a).) 

C. Menascos' Breach Not A Substantial Factor Causing Jerry Kilarr's Damage 

The Menascos also rely on allegations and facts outside the FACC to argue that any breach of the 

Settlement and Initial Purchase Agreement by the Menascos was not a substantial factor causing the 
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damages alleged by Cross-Complainant. " '[]Causation of damages in contract cases, as in tort cases, 

requires that the damages be proximately caused by the defendant's breach, and that their causal 

occurrence be at least reasonably certain.[] [Citation.] A proximate cause of loss or damage is 

something that is a substantial factor in bringing about that loss or damage. [Citations.] The term 

[]substantial factor[] has no precise definition, but []it seems to be something which is more than a 

slight, trivial, negligible, or theoretical factor in producing a particular result.[]' [Citation, internal 

quotation marks omitted.]" (Haley v. Casa Del Rey Homeowners Assn. (2007) 153 Cal.App.4th 863, 

871-872 [emphasis added, quoting US Ecology, Inc. v. State of California (2005) 129 Cal.App.4th 887, 

909].) (See also Bruckman v. Parliament Escrow Corp. (1987) 190 Cal.App.3d 1051, 1063 [holding 

substantial factor test of causation properly applied to breach of contract claim]; Tribeca Companies, 

LLC v. First American Title Ins. Co. (2015) 239 Cal.App.4th 1088, 1103 [California applies substantial 

factor test for cause in fact determination in breach of contract claim].)  

Whether Cross-Complainant will be able to prove the damages Jerry Kilarr sustained were caused by 

the Menascos' acts or omissions is an issue to be resolved outside the context of a demurrer. Under 

these standards, and without consideration of materials outside the scope of material properly before 

the Court on the Menascos' demurrer, Executor has sufficiently alleged that the Menascos' breach of 

the Settlement and Purchase & Sale Agreement was a "substantial" factor causing Cross-

Complainant's damages.  

D. Plaintiff's Substantial Performance or Excuse for Non-Performance of Material Terms 

Cross-Complainant alleges that the parties subsequently entered into the Purchase & Sale Agreement 

which Cross-Complainant alleges amended the Initial Purchase Agreement. (FACC ¶ 20 and Exh. H.) 

Executor alleges that paragraph 3 of the Purchase & Sale Agreement "specifies the closing date" for 

the sale of the Timeshare, which includes a statement that "this agreement shall expire if escrow does 

not close within one year of the date of this Agreement." (FACC ¶¶ 21, 22.) Based on this provision, 

the FACC alleges that the closing could occur up to October 27, 2019 (one year from the date of the 

Purchase & Sale Agreement). The Menascos, however, properly point to section 2 of the Purchase & 

Sale Agreement and argue the closing date is defined in that paragraph as December 7, 2018, not the 

October 27, 2019 date on which the contract "shall expire." (FACC Exh. H, p. 1, section 2 ["The 

balance due by buyer to escrow under this agreement shall be delivered to the designated escrow 

holder by 12-7-2018 ("escrow closing date)."].)  

The Court made the point in its prior ruling on the demurrer to the original Cross-Complaint based on 

the allegations of the Cross-Complaint and the Opposition, that it was "unclear whether Cross-

Complainant is relying on the Menascos' failure or inability to perform their obligation to transfer the 

Timeshare as a factual or legal basis for Kilarr's not being obligated to close the sale on December 7, 

2018 or whether Cross-Complainant contends neither Kilarr nor the Menascos had placed the other in 

default by tender of performance in December 2018, because Cross-Complainant instead argues in 

the Opposition that Kilarr and the Menascos had an 'understanding' that the time for closing of the 

sale was extended by agreement from December 7, 2018. (Opp. p. 4, ll. 26-28.)" (5/23/2022 Order p. 
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11, ll. 14-21.) The Court concluded that if Cross-Complainant was relying on an "understanding," 

modification, or waiver of the time for closing date by the Menascos, Plaintiff had not alleged a 

waiver but only that the Menascos proposed a new addendum on February 6, 2019 which Cross-

Complainant alleged was a "further breach" of the Purchase & Sale Agreement. (Cross-Compl. ¶ 25; 

5/23/2022 Order p. 11, l. 14 - p.12, l. 3.)  

Cross-Complainant has added allegations regarding the closing date in paragraphs 21 and 22 cited 

above, alleging that the closing could occur up to October 27, 2019. (FACC ¶¶ 21, 22.) In light of the 

specific definition of "escrow closing date" in section 2 of the Purchase & Sale Agreement, Cross-

Complainant's interpretation of the deadline for closing seems dubious at best. The facts alleged, 

however, are sufficient to raise issues concerning waiver of that deadline or other grounds that may 

support a claim for breach of contract even if the closing date state in the Purchase & Sale Agreement 

was December 7, 2018. 

Cross-Complainant has added allegations in the FACC in paragraphs 35 and 36, including that the 

Menascos' breach of their contractual obligations resulted in a waiver or excused Kilarr's 

performance, that the Menascos "through their words and conduct" waived the time for performance 

by Kilarr, and that the Menascos were unable to perform the Purchase & Sale Agreement because 

they could not sell the Timeshare they had agreed to sell in the Settlement and Purchase & Sale 

Agreement based on their subsequent letting of the timeshare intervals for 2018 and 2019. (FACC ¶ 

35.) Cross-Complainant further alleges he was "at all times" fully able to perform and "made a tender 

of his promised performance." (FACC ¶ 36.) These allegations coupled with the other allegations of 

the FACC, liberally construed and given a reasonable interpretation, are sufficient to state the breach 

of contract claim and the parties' waiver of strict compliance with the closing date. 

Galdjie v. Darwith (2003) 113 Cal.App.4th 1331 recognizes that a seller in a real estate purchase 

contract may by words and conduct waive the time condition for performance by the buyer. (Id. at 

1342 [affirming trial court finding of waiver by parties' communications].) Notably, that case was 

decided at trial, not on demurrer. As the Court explained, "California courts do strictly enforce time 

deadlines in real estate sales contract . . . unless there has been a waiver or potential forfeiture. 

[Citations omitted; italics in original.]" (Id.) The FACC does not allege that the Menascos took any 

action to cancel escrow based on any non-performance by Kilarr, and to the contrary Cross-

Complainant alleges the Menascos refused to sign instructions canceling the escrow prepared by the 

title company at the end of April 2019. (FACC ¶¶ 33, 34.) Cross-Complainant alleges the Menascos 

were notified of the issue regarding the post-Settlement letting of the Timeshare on November 19, 

2018, that Kilarr was "at all times" fully able to perform, that the Menascos "through their words and 

conduct" waived the time for performance, that after Kilarr attempted to complete the purchase on 

or about January 30, 2019, "after Kilarr had fully complied with all requirements of the title company 

to complete the purchase" of the Timeshare, the Menascos made a proposal to Kilarr on February 6, 

2019 to increase the purchase price and provide the Menascos a credit for certain items, and that the 

Menascos failed to execute and deposit in escrow the documents necessary to close escrow. (FACC 
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¶¶ 24, 26, 27, 28, 30, 35, and 36.)  

Cross-Complainant has alleged a tender of performance necessary to place the other party in default. 

(Galdjie v. Darwith, supra, 113 Cal.App.4th at 1340.) (See also Groobman v. Kirk, supra, 159 

Cal.App.2d at 123 [buyer may condition his tender of performance on performance of concurrent 

condition by other party]; Johnson v. Goldberg (1955) 130 Cal.Ap.2d 571, 577-578 [fact dispute for 

jury and evidence of waiver of time deadline in real estate purchase contract].) To the extent the 

Purchase & Sale Agreement provided for escrow to close December 7, 2018, Cross-Complainant 

alleges by words and conduct the Menascos waived timely closing based on the dispute that had 

arisen over the Timeshare alleged post-Settlement rental by the Menascos as an excuse for any non-

performance at that time. (Nesson v. Northern Inyo County Local Hospital Dist. (2012) 204 Cal.App.4th 

65, 87, overruled in part on other grounds in Park v. Board of Trustees of California State University 

(2017) 2 Cal.5th 1057, 1070 ["In an action upon a contract, the plaintiff must allege and prove either 

performance or a valid excuse for nonperformance. [Citations omitted.]"].) A complaint is generally 

sufficient if it pleads ultimate facts; a party is not required to plead evidentiary facts in order for the 

complaint to satisfy the notice pleading requirements when tested on a demurrer. (Doe v. City of Los 

Angeles (2007) 42 Cal.4th 531, 549-550.)  

 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC20-01145 
CASE NAME:  HOFFMAN VS HOUSING AUTHORITY 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY: JENKINS, TIFFANY 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-01215 
CASE NAME:  LYNETTA WESTBROOK VS SAN PABLO HEALTH 
 *HEARING ON MOTION IN RE:  TO STAY PROCEEDING  
FILED BY: SAN PABLO HEALTHCARE & WELLNESS CETNER LLC 
*TENTATIVE RULING:* 
 
Defendant’s unopposed motion to stay the proceedings while it appeals the remand ruling is granted. 
CCP 916(a). The CMC set for October 4, 2022 is vacated and a status review of the appeal is set for 
March 7, 2023 at 8:30 a.m. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-01415 
CASE NAME:  PHIPPS VS CITY OF BRENTWOOD 
 HEARING IN RE:  PETITION TO GRANT PTNR'S ATTY TO HOLD SETTLEMENT FUNDS, DELAY MINOR'S 
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COMP, REIMBURSE EXPENSES  
FILED BY: PHIPPS, SHALYIN 
*TENTATIVE RULING:* 
 
Motion granted. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-01495 
CASE NAME:  SHARIFF VS ENTERPRISE HOLDINGS LLC 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: ENTERPRISE RENT-A-CAR CO OF SAN FRANCISCO LLC 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Enterprise Holdings, Inc., (“EHI”) Enterprise Rent-A-Car Co of San 

Francisco, LLC (“ERAC SF”), and Cindy Reeves, (collectively, “Defendants”) Petition to Compel 

Arbitration.  

For the following reasons, Defendant’s Petition is granted.  

Factual Background: 

On or about August 30, 2010 Plaintiff Ishaq Shariff (“Plaintiff”) was hired by Defendant ERAC SF to 

work at their Concord, California location. On that date, as part of the hiring process, he was 

presented with a Mutual Arbitration Agreement (“Arbitration Agreement”). Plaintiff does not deny 

that he signed the Arbitration Agreement. (Declaration of Ishaq Shariff (“Shariff Decl.”) ¶2.) He does 

contend, however, that he was ‘forced’ to sign the Arbitration Agreement, was not given sufficient 

time to read it, was not allowed to bring it home, and only had less than a minute between the time 

he was given the Arbitration Agreement and when was made to sign it. (Ibid.) He also declares that he 

was never provided a copy of the Arbitration Agreement, nor with the JAMS Employment Arbitration 

Rules (“Rules”) which are incorporated therein. (Id. at ¶3.)  

Plaintiff maintains that if he had been given time to review the Arbitration Agreement and had been 

presented with the Rules, he would not have agreed to arbitration.  

 Analysis 

 Waiver of Arbitration 

“[A] party who resists arbitration on the ground of waiver bears a heavy burden [cite], and any doubts 

regarding waiver allegations should be resolved in favor of arbitration.” (St. Agnes Medical Center v. 

PacifiCare of California (2003) 31 Cal.4th 1187, 1195.) The general rule is that “wavier generally does 

not occur where the arbitrable issues have not been litigated to judgment.” (Id. at 1201.) Both state 

and federal law are in accord. (Id. at 1195.) 

The courts look to a number of factors when determining waiver of a right to arbitrate. (St. Agnes 
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Medical Center, 31 Cal.4th at 1196 listing six factors to consider.)  

First, the court can consider “‘whether the party’s actions are inconsistent with the right to arbitrate.” 

(Ibid. quoting Sobremonte v Superior Court (1998) 61 Cal.App.4th 980, 992.) Here, Defendants have 

been consistent in their desire to move to arbitration. For example, they emailed Plaintiff’s counsel a 

copy of the Arbitration Agreement and asked if they would agree to arbitration. (Kepler Decl., ¶6.) 

They also included arbitration as an affirmative defense in each of the answers on filed, noted in each 

of the case management statements they were going to move to compel arbitration, and have not 

conducted any other litigation activity, other than appearing at Case Management Conferences 

(“CMC”). (Ibid.) There is nothing inconsistent in Defendant’s actions.  

Second, “whether ‘the litigation machinery has been substantially invoked’ and the parties ‘were well 

into preparation of a lawsuit’ before the party notified the opposing party of an intent to arbitrate.” 

(Ibid.) Defendants have not conducted any discovery, filed any motions (other than the instant 

motion to compel arbitration), and have only filed answers and appeared at CMCs. (Kepler Decl. ¶6.) 

In addition, although the Complaint was filed on July 22, 2021, Defendant Reeves was not served until 

March 2022. As such, the matter was not even at issue until April 2022, when Ms. Reeves filed her 

answer. Also, as noted above, Defendants have consistently informed Plaintiff they were seeking to 

compel arbitration. As such, the ‘litigation machinery’ has not been substantially invoked before 

Defendant’s notified Plaintiff of their intent to arbitrate. 

Third, “whether a party either requested arbitration enforcement close to the trial date or delayed for 

a long period before seeking a stay.” (Ibid.) There is currently no trial date set, and the delay of a 

couple months between when the final party was served, their answer filed, and the motion to 

compel arbitration being filed is not a delay of a ‘long period.’ As the California Supreme Court 

explained, “wavier generally does not occur where the arbitrable issues have not been litigated to 

judgment.” (Id. at 1201.) This case is not anywhere close to being litigated to judgment. 

Fourth, “whether a defendant seeking arbitration filed a counterclaim without asking for a stay of the 

proceedings.” (Ibid.) Here, there is no counterclaim.  

Fifth, “whether important intervening steps [e.g. taking advantage of judicial discovery procedures 

not available in arbitration] had taken place.” As discussed above, no substantive steps in litigating 

this matter have taken place as of yet. In particular, Defendants have not attempted to perform any 

discovery, much less judicial discovery procedures not available in arbitration. (Kepler Decl. ¶6.) 

And finally, “whether the delay ‘affected, misled, or prejudiced’ the opposing party.” (Ibid.) Plaintiff 

does not make any effort to show prejudice. The Opposition discusses the alleged delay in filing the 

instant motion, and the CMCs that occurred, but does not show that Plaintiff has been ‘affected, 

misled, or prejudiced’ in any way. (Opp. at section 3C.)  

Based on the above, Defendants have not waived their right to seek arbitration.  
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 Enforcement by Non-signatories  

“Because arbitration is a matter of contract, generally, ‘one must be a party to an arbitration 

agreement to be bound by it or invoke it.’” (Ibid. quoting Molecular Analytical Sys. v. Ciphergen 

Biosystems, Inc. (2010) 186 Cal.App.4th 696, 706.)  

The general rule is that “only a party to an arbitration agreement may enforce it.” (Ronay Family 

Limited Partnership v. Tweed (2013) 216 Cal.App. 4th 830, 837.) There are, however, exceptions to 

this general rule that “allows a nonparty to enforce an arbitration agreement provided the nonparty 

has ‘a sufficient identity of interest with a party to the agreement.’” (Ibid.) For example, a ‘third party 

beneficiary of an arbitration agreement may enforce it.” (Ibid.) To invoke the third-party beneficiary 

exception, the parties must show that the arbitration agreement “was ‘made expressly for [their] 

benefit.’” (Ronay Family Limited Partnership v. Tweed (2013) 216 Cal.App. 4th 830, 837.quoting Civ. 

Code 1559.) “It is ‘not necessary that the beneficiary be named and identified as an individual … 

[instead, the] third party may enforce a contract where he shows that he is a member of a class of 

persons for whose benefit it was made.’” (Id. at 838-39.) 

Plaintiff contends that EHI is a party to the current action, but is not a party to the Arbitration 

Agreement. (Opp. at 12:4-5.) He maintains that the Arbitration Agreement “only specifically names 

defendants Enterprise Rent-A-Car Company of San Francisco, LLC and Cindy Reeves.” (Id. at 12:5-7.)  

The above argument does not accurately reflect the terms of the Arbitration Agreement. Relevant to 

this issue, it states: “Third party beneficiaries of this Mutual Arbitration Agreement include, without 

limitation, Enterprise Holdings, Inc.” (Apodaca Decl., Ex. A at ¶8.) This clearly indicates that EHI is an 

intended third-party beneficiary. This makes sense as EHI is the parent corporation of ERAC SF. 

(Kepler Decl. ¶7.) As such, EHI is able to enforce the Arbitration Agreement. (Ronay Family Limited 

Partnership v. Tweed (2013) 216 Cal.App. 4th 830, 837 (“Ronay”); Fuentes v. TMCSF, Inc. (2018) 26 

Cal.App.5th 541, 552.) 

As for Ms. Reeves, she was a Regional Vice President for ERAC SF during the relevant time. (Reeves 

Decl. ¶2.) As such, she was an agent for ERAC SF, and the law is clear that “an agent may enforce an 

arbitration agreement to which its principal is a party.” (Ronay, supra, 216 Cal.App.4th at 838 multiple 

citations omitted.) 

Based on the above, Ms. Reeves and EHI may both enforce the Arbitration Agreement.  

 Validity of Arbitration Agreement 

The threshold issue of whether a valid and enforceable arbitration agreement exists is determined 

under California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 

Cal.4th 394, 413 ("Rosenthal").) “The party seeking arbitration bears the burden of proving the 

existence of an arbitration agreement, and the party opposing arbitration bears the burden of proving 

any defense, such as unconscionability.” (Pinnacle Museum Tower Assn. v. Pinnacle Market 
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Development (US), LLC (“Pinnacle”) (2012) 55 Cal.4th 223, 236.) The Court as the trier of fact weighs 

the evidence in reaching a final determination regarding the validity and enforceability of the 

arbitration agreement. (Alvarez v. Altamed Health Services Corp. (2021) 60 Cal.App.5th 572, 580.) 

As an initial matter, Plaintiff does not dispute that he signed the Arbitration Agreement. As such, 

Defendants have met their burden to show there is an arbitration agreement at issue. (Condee v. 

Longwood Management Corp. (2001) 88 Cal.App.4th 215, 218-19.) The issue then is the enforceability 

and interpretation of the Arbitration Agreement.  

Here, however, there is a delegation clause contained within the Arbitration Agreement. Specifically, 

the Arbitration Agreements states, in relevant part: 

Disputes over arbitrability of a claim or the arbitrator’s jurisdiction, including any 

objections to the existence, scope, or validity of this Mutual Arbitration Agreement, 

will be resolved by the arbitrator. 

In such cases, the Court must first determine whether the delegation clause is valid and enforceable 

before looking to the arbitration agreement as a whole. (See e.g. Tiri v. Lucky Chances, Inc. (2014) 226 

Cal.App.4th 231, 240, 250; Rent-A-Center, West, Inc. v. Jackson (2010) 561 U.S. 63, 68-69.)  

 FAA versus CAA 

The Arbitration Agreement specifically states that it is “governed by the Federal Arbitration Act.” (the 

“FAA”.) (Declaration of Shawn Apodaca (“Apodaca Decl.”) Ex. A at ¶8.) Plaintiff argues the Defendants 

have not established that they are involved in interstate commerce, and therefore the FAA does not 

apply. (Opp. at 13:17-21.) For purposes of addressing the enforceability of a delegation clause in an 

arbitration agreement, “it makes no difference to the outcome of this case if one but not the other 

applies,” since California courts have “specifically looked to the FAA when considering delegation 

clauses and have long held that the rules governing these clauses are the same under both state and 

federal law.” (Tiri v. Lucky Chances, Inc. (2014) 226 Cal.App.4th 231, 240.)  

Thus, the Court “need not resolve the parties’ dispute whether the agreement sufficiently affects 

interstate commerce to support the application of the FAA.” (Ibid.) 

 Enforceability of Delegation Clauses  

Under the FAA (as well as California law), “the enforceability of an arbitration agreement is ordinarily 

to be determined by the court.” (Ajamian v. CantorCO2e, L.P. (2012) 203 Cal.App.4th 771, 781; see 

also Aanderud v. Superior Court (2017) 13 Cal.App5th 880, 891.) “The parties may agree in the 

arbitration provision, however, that the enforceability issue will be delegated to the arbitrator.” 

(Ajamian, 203 Cal.App.4th at 781; Aanderud, 13 Cal.App.5th at 891.) Such provisions are often 

referred to as a ‘delegation clause.’  

The U.S. Supreme Court in Rent-A-Center, W., Inc. v. Jackson (2010) 561 U.S. 63 (“Rent-A-Center”) 
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“provided a framework” for considering if an employment arbitration agreement’s delegation clause 

was unconscionable. (Tiri, 226 Cal.App.4th at 244.) “It explained that while there must be clear and 

unmistakable evidence that the parties intended to delegate arbitrability issues to the arbitrator, 

there is no requirement that conscionability also be ‘clear and unmistakable.’” (Ibid. quoting Rent-A-

Center, 561 U.S. at 69 fn.1.) “Importantly, it further explained that any claim of unconscionability 

must be specific to the delegation clause.” (Ibid. italics in original.)  

As the First District Court of Appeal explained, “[w]ith this framework in mind, [the Court will] apply 

state conscionability principles to examine whether [plaintiff] sustained [his] burden of establishing 

that the delegation clause is unconscionable.” (Tiri, supra, 226 Cal.App.4th at 244.) Given that the Tiri 

case is directly on-point, and factually extremely similar, it will be referenced at length below. 

 Is the Delegations Clause Procedurally Unconscionable? 

a. Is it contained in a contract of adhesion? 

As in Tiri, the Court first looks to see if the delegation clause is part of a contract of adhesion. There, 

the court found that it was part of a contract of adhesion, finding that the delegation clause was (1) 

drafted by defendant, (2) presented to plaintiff on a take-it-or-leave-it basis, and (3) that plaintiff was 

worried she would lose her job if she refused to sign it. (Id. at 245.) (In Tiri, plaintiff was presented 

with the arbitration agreement after working for defendant for over three years.) Defendant argued 

that plaintiff was not told the agreement was nonnegotiable and the plaintiff never proposed changes 

to the agreement. Notably, the defendant “did not say that the agreement was actually negotiable, 

that [defendant] offered to negotiate, or that [defendant] would have considered proposed changes.” 

(Ibid.) 

Under such circumstances, the court had “no difficulty concluding the arbitration agreement was a 

contract of adhesion.” (Ibid.)  

Similar facts pertain to the current situation. Here, Plaintiff contends that he was ‘forced’ to sign the 

Arbitration Agreement, was not given sufficient time to read it, was not allowed to bring it home, and 

only had less than a minute between the time he was given the Arbitration Agreement and when was 

made to sign it. (Ibid.) He also declares that he was never provided a copy of the Arbitration 

Agreement, nor with the JAMS Employment Arbitration Rules (“Rules”) which are incorporated 

therein. (Id. at ¶3.)  

Based on the above, the Court has no difficulty finding the Arbitration Agreement is a contract of 

adhesion.  

b. Is the delegation clause procedurally unconscionable? 

As the Tiri court explained, the procedural element of unconscionability “focuses on two factors: 

oppression and surprise.” (Id. at 245.) “Oppression arises from an inequality of bargaining power 

which results in no real negotiation and ‘an absence of meaningful choice. Surprise involves the 
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extent to which the supposedly agreed-upon terms of the bargain are hidden in the prolix printed 

form drafted by the party seeking to enforce the disputed terms.” (Ibid. citations omitted.)  

In Tiri, the court noted that the “clause was presented along with the rest of the agreement on a take-

it-or-leave-it basis,” plaintiff “was an unsophisticated party who was presented with the agreement 

containing the clause … and given little time to review it.” (Id. at 246.) Given the “arcane nature of the 

clause, [plaintiff’s] lack of sophistication, and the failure of [defendant] to provide adequate time to 

review the agreement,” the court found that the delegation clause was procedurally unconscionable. 

As noted above, Plaintiff alleges similar facts in this matter. Defendants, on reply, dispute Plaintiff’s 

presentation of what occurred on the day he signed the Arbitration Agreement. Ms. Reeves disputes 

that she attended the meeting Plaintiff contends occurred, states she was not present when he 

signed the Arbitration Agreement, and did not have any communications with Plaintiff regarding the 

same. (Reeves Second Decl., ¶2-3.) Likewise, Mr. Apodaca states that he was not at the meeting 

described by Plaintiff, and in fact has never attended such a meeting. (Apodaca Second Decl. ¶2.) In 

addition, he notes that in his experience employees are provided the arbitration agreement in a one-

on-one setting and given time to review it. (Ibid.) When he has been asked if the employee can take 

the agreement home to review it, he has “always given them permission to do that.” (Id. at ¶3.) 

Plaintiff’s telling of the story is that he is an unsophisticated party, who was presented with the 

delegation clause (in the Arbitration Agreement) on a take-it-or-leave-it basis, and was not provided 

sufficient time to review it. Such a showing would support a finding of procedural unconscionability. If 

however, Defendants’ version – that he was not pressured and would have been allowed to take the 

Arbitration Agreement home to review it – is correct, there does not appear to be any procedural 

unconscionability.  

At this time, the Court does not need to make a finding regrading what actually occurred, as even if 

there was a showing of procedural unconscionability, Plaintiff fails to show that the delegation clause 

is substantively unconscionable, which is fatal to his position.  

 Is the delegation clause substantively unconscionable? 

The delegation clause in Tiri read as follows: 

The Arbitrator, and not any federal, state, or local court or agency, shall have the 

exclusive authority to resolve any dispute relating to the interpretation, applicability, 

enforceability, or formation of this Agreement, including, but not limited to, any claim 

that all or any part of this Agreement is void or voidable.” 

The Tiri court found that the delegation clause was “not overly harsh, and does not sanction one-

sided results.” (Id. at 246.) “[A]n arbitration agreement imposed in an adhesive context lacks basic 

fairness and mutuality if it requires one contracting party, but not the other, to arbitrate all claims 

arising out of the same transaction or occurrence or series of transactions or occurrences.’” (Ibid. 
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quoting Armendariz v. Foundation Health Phychcare Services, Inc. (2000) 24 Cal.4th 83, 120.) The 

court found that that above delegation clause did not lack mutuality because both parties were 

equally bound by it. (Id. at 247.) As the court stated, it could “find nothing in the delegation clause 

upon with to conclude that it lacks mutuality or is otherwise unreasonably favorable” to 

defendant/employer. (Ibid.)  

The delegation clause at issue here reads: 

Disputes over arbitrability of a claim or the arbitrator’s jurisdiction, including any 

objections to the existence, scope, or validity of this Mutual Arbitration Agreement, 

will be resolved by the arbitrator. 

As with the delegation clause in Tiri, it is not “overly harsh, and does not sanction one-sided results.” 

(Tiri, 226 Cal.App.4th at 246.) It is clear and explicit that the arbitrator will decide issues of 

arbitrability and the arbitrator’s jurisdiction.  

Most of Plaintiff’s brief discusses the unconscionability of the Arbitration Agreement, but his 

“arguments are not specific to the delegation clause as required under Rent-A-Center.” (Tiri, 226 

Cal.App.4th at 247-48 citing Rent-A-Center, 561 U.S. at 73.)  

With regards to the delegation clause in particular, Plaintiff argues that “[c]ontracts of adhesion 

granting the arbitrator exclusive authority to resolve disputes regarding enforceability of the 

agreement is unconscionable,” citing three cases. (Opp. at 14:7-13) Each of the cases cited by Plaintiff 

is distinguishable.  

In Ajamian v. CantorCO2e, L.P. 203 Cal.App.4th 771, there was no delegation clause in the arbitration 

agreement at issue. As the court noted, “[n]owhere in the Employment Agreement is there any 

express grant of authority to the arbitrator to decide threshold issues such as the unconscionability of 

the arbitration provision.” (Id. at 782.) “Indeed, there is no language indicating that the parties ever 

contemplated who would decide such issues.” (Ibid.) As the present matter has a delegation clause, 

Ajamian is not applicable. 

As for Ontiverios v. DHL Express (USA), Inc. 164 Cal.App.4th 494, and Murphy v. Check ‘N Go of 

California (2007) 156 Cal.App.4th 138, the Tiri court addressed those cases: 

We are mindful that two decisions from this appellate district, Ontiveros and Murphy, 

declined to enforce delegation clauses in employment arbitration contracts of 

adhesion on unconscionability grounds, even though, like the delegation clause here, 

the clauses were explicit and clear. [citation] But these holdings have been 

undermined by the more recent United States Supreme Court decisions in Rent-A-

Center and AT&T Mobility v. Concepcion (2011) 563 U.S. [333]. Rent-A-Center held 

that delegation clauses are valid absent a challenge specific to the delegation clause 

[cite] and Concepcion held that courts may not issue categorical rulings that interfere 
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with fundamental aspects of arbitration.” (Tiri, 226 Cal.App.4th at 248.)  

After exploring the reasoning and rationale behind those U.S. Supreme Court cases, the First District 

Court of Appeal held that it “declined to follow Ontiveros and Murphy in light of Rent-A-Center and 

Concepcion.” (Ibid.)  

As the Tiri court found, the “delegation clause here is clear and unmistakable, and it is not revocable 

under state unconscionability principles. [Plaintiff] has identified no aspect of the clause that would 

overcome Rent-A-Center’s assumption of validity or allow us to prevent its enforcement under 

Concepcion. Thus, [Plaintiff] has failed to sustain [his] burden of demonstrating by a preponderance of 

the evidence that the delegation clause is unenforceable.” (Ibid. citing Rosenthal v. Great Western Fin. 

Securities Corp. (1996) 14 Cal.4th 394, 413.) 

Given the above, Defendants’ motion to compel arbitration is granted.  

Evidentiary Issues: 

Plaintiff’s Objection No. 1: Overruled. Plaintiff purports to object to the totality of the declaration and 
exhibits en masse, without directing the specific objections to specific portions thereof. Such 
objections are not well founded.  
Plaintiff’s Objection No. 2: Overruled. 
Plaintiff’s Objection No. 3: Overruled. Plaintiff purports to object to the totality of the declaration and 
exhibits en masse, without directing the specific objections to specific portions thereof. Such 
objections are not well founded. 
Plaintiff’s Objection No. 4: Overruled. 
Plaintiff’s Objection No. 5: Overruled. 
Plaintiff’s Objection No. 6: Overruled. 
Plaintiff’s Objection No. 7: Overruled. Plaintiff purports to object to the totality of the declaration and 
exhibits en masse, without directing the specific objections to specific portions thereof. Such 
objections are not well founded. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-01635 
CASE NAME:  SCRAMSTAD VS LIBICKI 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: JOHNSON, CHRISTOPHER 
*TENTATIVE RULING:* 
 
Motion granted. 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-01681 
CASE NAME:  JET AIRWAYS VS WILLIAMS ET AL 
 *HEARING ON MOTION IN RE:  ORDER TO VACATE/SET ASIDE DEFAULT JUDGMENT, WRIT OF 
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POSSESSION, & SHERIFF EVICTION, NOTICE TO VACATE UNDER SHERIFF #2022002490 PURS TO CCP 
473.5  
FILED BY: WILLIAMS, GUS 
*TENTATIVE RULING:* 
 

 Defendant Gus Williams’ Motion for Order to Vacate Set Aside Default Judgment, Writ of 

Possession, and Sheriff Eviction is denied.   

Background 

 Plaintiff Jet Airways of India, Inc. is a California corporation.  Plaintiff was the owner of 

property commonly known as 10 Brewin Court in San Ramon.   Plaintiff, acting through its corporate 

secretary, Minda De Santos, and with its counsel Richard Taguinod, agreed and entered into a real 

estate purchase agreement (“RPA”) on February 3, 2020, with Juanetta Stephens.  On February 14, 

2020, Juanetta Stephens backed out of deal and assigned her interest in the RPA to Gus Williams. 

 Defendant Gus Williams executed the RPA on February 14, 2020.  The new RPA had a sale 

price of $1,385,000, a first loan of $692,500, and the seller financed a second loan of $692,400.  The 

second loan matured on March 24, 2021, with the principal amount of $692,400 in principal and 

$37,505 in interest due. Plaintiff demanded the balloon payment.  Williams has not made a payment 

on Plaintiff’s loan and has not sold the property.    

 Plaintiff filed the original action on August 11, 2021.  According to the Proof of Service, 

Defendant was personally served with the summons and complaint on October 5, 2021.  The First 

Amended Complaint was filed on May 4, 2022.  According to the Proof of Service of the FAC, Gus 

Williams was served by substituted service on May 9, 2022.   The documents were left with a co-

resident at 10 Brewin Court in San Ramon.  The woman refused to give her name.  Williams did not 

file an answer. On June 22, 2022, default was entered against Williams. On August 3, 2022, Plaintiff 

filed a Request for Court Judgment.  Judgment was entered on August 5, 2022. Writ of Possession of 

real property issued on August 8, 2022.  On August 16, 2022, Defendant Williams filed this motion to 

set aside the default judgment. 

Motion 

 Pursuant to Code of Civil Procedure section 473.5, self-represented Defendant, Gus Williams, 

brings this motion to set aside the default judgment on the ground of surprise, mistake, inadvertence, 

or excusable neglect.  Defendant maintains he was not informed by Plaintiff that civil litigation had 

been filed against him. Defendant alleges he only became aware of Plaintiff’s Civil Complaint, Default 

Judgment, Writ of Possession and Notice to Vacate, on August 10, 2022, when the Contra Costa 

County Sheriff placed eviction notices on the door of the subject property, 10 Brewin Court in San 

Ramon.  Defendant alleges he had been negotiating with Plaintiff’s attorney, Richard Togunod, via 

email on the second position note on the property.  Togunod never mentioned any civil complaint. 
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Defendant claims he had never spoken with A. John Godoy, Plaintiff’s attorney of record in the civil 

action. Therefore, Defendant was surprised to learn of the litigation and the default judgment. 

 Defendant maintains that had he known about the litigation, he could have obtained legal 

counsel to timely defend against this action.  Plaintiff claims he was not made aware of the civil action 

through service in a manner he had to pay attention to.  During this period, Defendant was dealing 

with a death and near-death experiences due to Covid-19.  So, it could have been through 

inadvertence that he defaulted.    

 Defendant argues the law strongly favors disposition of cases on the merits, and doubts in 

applying section 473 must be resolved in favor of the party seeking relief. (Elston v. City of Turlock 

(1985) 38 Cal.3d 227, 233.) Here, Defendant claims he has a sincere endeavor to the sell the property 

and pay all debts as promised.  Defendant maintains this matter could have been settled through 

arbitration. 

 Plaintiff opposes the motion on the ground Defendant has not met his burden of presenting 

evidence entitling him to relief.  Plaintiff notes that Defendant has argued he had no notice of the civil 

action despite being personally served.  “While section 473 authorizes a court to relieve a party from 

default suffered through inadvertence, surprise, excusable neglect or mistake, ‘these words are not 

meaningless, and the party requesting such relief must affirmatively show that the situation is one 

which clearly falls within such category.’ [Citation.]”  (Kendall v. Barker (1988) 197 Cal.App.3d 619, 

623.) Defendant has the burden producing evidence proving his entitlement to relief.  Defendant’s 

declaration is void of facts.   

 In the moving papers, Defendant offered no evidence as to how he was not properly served 

with process.  According to the Proof of Service, Defendant was personally served the Summons and 

original complaint via personal service on October 5, 2021, at 10 Brewin Court in San Ramon.  The 

process servicer’s description of the person served matches Defendant. Defendant admitted to 

residing periodically at the property and there were no renters at the property. The First Amended 

Complaint was served by substitute service on May 10, 2022, at 10 Brewin Court, San Ramon.  A copy 

of the FAC was then mailed to that address.  

 Here, Plaintiff argues that service by a registered process server creates a rebuttable 

presumption that service occurred as stated on the proof of service. Defendant has offered no 

evidence rebutting this presumption. Even if the Court were to take the statements in his 

memorandum as true, Defendant does not explain how he was not personally served with the 

summons. He also does not explain how multiple mailings of notice, addressed to him at the property 

where he periodically resided, failed to give him notice of the pending civil action. He merely makes 

the conclusory statement that he had no notice of the case.  

 As the moving party, Defendant has the burden of establishing entitlement to relief from the 

judgment.  He was required to “establish his position by a preponderance of the evidence.” (Huh v. 

Wang (2007) 158 Cal.App.4th 1406, 1423.) The core of Defendant’s motion is he had no notice.  
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However, Plaintiff contends there is ample evidence, including the proofs of service, that Defendant 

had notice.  Defendant has not presented contrary evidence.  

Ruling 

 A motion to vacate a default and set aside judgment (§ 473) “is addressed to the 

sound discretion of the trial court.” (McClain v. Kissler (2019) 39 Cal.App.5th 399, 413.)   

However, that discretion, “‘is not a capricious or arbitrary discretion, but an impartial discretion, 

guided and controlled in its exercise by fixed legal principles.”  (Kendall v. Barker (1988) 197 

Cal.App.3d 619, 623.)  It is a legal discretion, “‘to be exercised in conformity with the spirit of the law 

and in a manner to subserve and not to impede or defeat the ends of substantial justice.'” (Ibid.)  

 First, although the motion’s caption states the motion is brought pursuant to CCP § 473.5, 

Defendant appears to argue the motion based on the relief provided in section 473(b), which 

provides: 

 The court may, upon any terms as may be just, relieve a party or his or her 
legal representative from a judgment, dismissal, order, or other proceeding taken 
against him or her through his or her mistake, inadvertence, surprise, or excusable 
neglect. Application for this relief shall be accompanied by a copy of the answer or 
other pleading proposed to be filed therein, otherwise the application shall not be 
granted….  
 

  Here, Defendant Williams’ motion is not accompanied by a proposed answer or other 

responsive pleading as required by CCP § 473(b). Moreover, Defendant has not filed a declaration 

attesting to the mistake, inadvertence, surprise or excusable neglect. The declaration is void of any 

factual assertions. A party requesting relief on the ground of mistake, inadvertence, surprise or 

neglect, “must affirmatively show that the situation is one which clearly falls within such category.” 

(Kendall v. Barker (1988) 197 Cal.App.3d 619, 623.)  Section 473(b) imposes a burden upon the 

moving party to show why he is entitled to it, and the assumption of this burden necessarily requires 

the production of evidence. (Ibid.)  Defendant has failed to meet that burden.  Defendant’s 

declaration in support of relief was not competent to prove anything. 

    Furthermore, the Memorandum in support of the motion argues Defendant had no notice of 

the civil action.  However, it failed to address the Proof of Service which indicates he was personally 

served with the summons and original complaint.  Nor does Defendant address service of the FAC.  

Defendant failed to address how the service of the summons and complaint failed to result in actual 

notice to Defendant. 

 Finally, the notice of motion indicates that Defendant is seeking to set aside the default 

judgment.  There is no indication that Defendant is seeking to set aside the entry of default.  Default 

and default judgment are separate procedures. “The latter does not necessarily have any bearing on, 
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and may be set aside without disturbing, the former.” (Rutan v. Summit Sports (1985) 173 Cal.App.3d 

965, 970.) In order words, if the Court granted the relief requested, the default will still be in effect. 

The motion is denied. 
 

  

    

16. 9:00 AM CASE NUMBER:  MSC22-00191 
CASE NAME:  POWELSON VS WAGNER 
 *HEARING ON MOTION IN RE:  DISMISS CASE DUE TO PRE EXISTING STIPULATED DISMISSAL 
W/CALIF OFFICE OF ATTORNEY & GENERAL US ATTORNEY GENERAL  
FILED BY: POWELSON, ROBBIE 
*TENTATIVE RULING:* 
 
The case is dismissed without prejudice. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC22-00531 
CASE NAME:  VILLA MIRA VISTA VS ALL SEASON ROOFING 
 *HEARING ON MOTION IN RE:  DETERMINE GOOD FAITH SETTLEMENT (CCP 877.6)  
FILED BY: PLATT, PAUL 
*TENTATIVE RULING:* 
 
Motion to determine a good faith settlement between plaintiff and defendant Platt is granted 
pursuant to CCP 877.6. 
 

 

  

    

18. 9:00 AM CASE NUMBER:  MSN21-2057 
CASE NAME:  WESTERN AMERICAN VS JENNINGS 
 *HEARING ON MOTION IN RE:  FOR ATTORNEY'S FEES AND COSTS-PLAINTIFF  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s motion for attorney’s fees and costs is granted in the amount of $3,534.38. 
 

 

  

    

19. 9:00 AM CASE NUMBER:  N22-1531 
CASE NAME:   
 HEARING IN RE:  PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED SETTLEMENT PAYMENT 
RIGHTS  
FILED BY:  
*TENTATIVE RULING:* 
 
Transferor and petitioner to appear. Court Call is acceptable. 
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20.   9:00 AM CASE NUMBER:  N22-1599 
CASE NAME:    
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  THOMAS, TANICHA SHANAY 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

ADD-ON 
 

    

 21. 9:00 AM CASE NUMBER:  C22-01746 
CASE NAME:  ALBERT SEENO, JR. VS.  ALBERT SEENO, III 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  RE:  ORDER TO SHOW CAUSE AND TEMPORARY 
RESTRAINING ORDER FILED 9/15/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiffs’ application for a preliminary injunction compelling defendant to adhere to termination 
notices is denied.  
 
Plaintiffs’ request seeks to upend the status quo pending a determination on the merits. The status 
quo before the pending controversy entailed defendant acting as CEO of the companies pursuant to a 
2020 employment contract. The employment agreement signed by the parties authorizes defendant’s 
termination only for very limited cause reasons. Plaintiffs’ attempts to fire defendant upset the status 
quo. Moreover, the questions surrounding the validity of the employment agreement and/or whether 
the termination notices are valid appear to be questions subject to arbitration. To the extent the 
court has authority to weigh in on arbitrable matters, plaintiffs have failed to demonstrate that they 
are likely to prevail on the merits.  
 
Nor have plaintiffs established a probability of suffering irreparable harm absent the injunction. To 
the contrary, it appears enforcing the termination notices and altering the status quo would result in 
greater harm. To the extent plaintiffs claim defendant is harming the companies financially, claims for 
monetary relief do not support an injunction.  
 
The request for oral testimony at the hearing is denied as untimely and unnecessary. CRC 3.1306. 
 

 

 


